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contracting officer shall repurchase
the same or similar supplies or services
against the contractor’s account as
soon as practicable. The contracting
officer shall repurchase at as reason-
able a price as practicable, considering
the quality and delivery requirements.
The contracting officer may repurchase
a quantity in excess of the undelivered
quantity terminated for default when
the excess quantity is needed, but ex-
cess cost may not be charged against
the defaulting contractor for more
than the undelivered quantity termi-
nated for default (including variations
in quantity permitted by the termi-
nated contract). Generally, the con-
tracting officer will make a decision
whether or not to repurchase before
issuing the termination notice.

(b) If the repurchase is for a quantity
not over the undelivered quantity ter-
minated for default, the Default clause
authorizes the contracting officer to
use any terms and acquisition method
deemed appropriate for the repurchase.
However, the contracting officer shall
obtain competition to the maximum
extent practicable for the repurchase.
The contracting officer shall cite the
Default clause as the authority. If the
repurchase is for a quantity over the
undelivered quantity terminated for
default, the contracting officer shall
treat the entire quantity as a new ac-
quisition. If the repurchase is for a
quantity over the undelivered quantity
terminated for default, the contracting
officer shall treat the entire quantity
as a new acquisition.

(c) If repurchase is made at a price
over the price of the supplies or serv-
ices terminated, the contracting officer
shall, after completion and final pay-
ment of the repurchase contract, make
a written demand on the contractor for
the total amount of the excess, giving
consideration to any increases or de-
creases in other costs such as transpor-
tation, discounts, etc. If the contractor
fails to make payment, the contracting
officer shall follow the procedures in
subpart 32.6 for collecting contract
debts due the Government.

[48 FR 42447, Sept. 19, 1983, as amended at 50
FR 1745, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985]

49.402–7 Other damages.

(a) If a contract is terminated for de-
fault or if a course of action in lieu of
termination for default is followed (see
49.402–4), the contracting officer shall
promptly ascertain and make demand
for any liquidated damages to which
the Government is entitled under the
contract. Under the contract clauses
for liquidated damages at 52.211–11,
these damages are in addition to any
excess repurchase costs.

(b) If the Government has suffered
any other ascertainable damages, in-
cluding administrative costs, as a re-
sult of the contractor’s default, the
contracting officer shall, on the basis
of legal advice, take appropriate action
as prescribed in subpart 32.6 to assert
the Government’s demand for the dam-
ages.

[48 FR 42447, Sept. 19, 1983, as amended at 56
FR 15154, Apr. 15, 1991; 60 FR 48250, Sept. 18,
1995]

49.403 Termination of cost-reimburse-
ment contracts for default.

(a) The right to terminate a cost-re-
imbursement contract for default is
provided for in the Termination for De-
fault or for Convenience of the Govern-
ment clause at 52.249–6. A 10-day notice
to the contractor before termination
for default is required in every case by
the clause.

(b) Settlement of a cost-reimburse-
ment contract terminated for default is
subject to the principles in subparts
49.1 and 49.3 the same as when a con-
tract is terminated for convenience,
except that—

(1) The costs of preparing the con-
tractor’s settlement proposal are not
allowable (see subparagraph (h)(3) of
the clause); and

(2) The contractor is reimbursed the
allowable costs, and an appropriate re-
duction is made in the total fee, if any,
(see subparagraph (h)(4) of the clause).

(c) The contracting officer shall use
the procedures in 49.402 to the extent
appropriate in considering the termi-
nation for default of a cost-reimburse-
ment contract. However, a cost-reim-
bursement contract does not contain
any provision for recovery of excess re-
purchase costs after termination for
default (but see paragraph (g) of the
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clause at 52.246–3 with respect to fail-
ure of the contractor to replace or cor-
rect defective supplies).

[48 FR 42447, Sept. 19, 1983, as amended at 61
FR 39222, July 26, 1996]

49.404 Surety-takeover agreements.
(a) The procedures in this section

apply primarily, but not solely, to
fixed-price construction contracts ter-
minated for default.

(b) Because of the surety’s liability
for damages resulting from the con-
tractor’s default, the surety has cer-
tain rights and interests in the comple-
tion of the contract work and applica-
tion of any undisbursed funds. Accord-
ingly, the contracting officer shall
carefully consider proposals by the sur-
ety concerning completion of the work.
The contracting officer shall take ac-
tion on the basis of the Government’s
interest, including the possible effect
of the action upon the Government’s
rights against the surety.

(c) If the surety offers to complete
the contract work, this should nor-
mally be permitted unless the con-
tracting officer has reason to believe
that the persons or firms proposed by
the surety to complete the work are
not competent and qualified and the in-
terests of the Government would be
substantially prejudiced.

(d) Because of the possibility of con-
flicting demands for unpaid prior earn-
ings (retained percentages and unpaid
progress estimates) of the defaulting
contractor, the surety may condition
its offer of completion upon the execu-
tion by the Government of a takeover
agreement fixing the surety’s rights to
payment from those funds. In that
event, the contracting officer may (but
not before the effective date of termi-
nation) enter into a written agreement
with the surety. The contracting offi-
cer should consider including in the
agreement both the surety and the de-
faulting contractor in order to elimi-
nate any disagreement concerning the
contractor’s residual rights, including
assertions to unpaid prior earnings.

(e) The agreement shall provide for
the surety to complete the work ac-
cording to all the terms and conditions
of the contract and for the Government
to pay the surety the balance of the
contract price unpaid at the time of de-

fault, but not in excess of the surety’s
costs and expenses, in the manner pro-
vided by the contract subject to the
following conditions:

(1) Any unpaid earnings of the de-
faulting contractor, including retained
percentages and progress estimates for
work accomplished before termination,
shall be subject to debts due the Gov-
ernment by the contractor, except to
the extent that such unpaid earnings
may be required to permit payment to
the completing surety of its actual
costs and expenses incurred in the com-
pletion of the work, exclusive of its
payments and obligations under the
payment bond given in connection with
the contract.

(2) The agreement shall not waive or
release the Government’s right to liq-
uidated damages for delays in comple-
tion of the work, except to the extent
that they are excusable under the con-
tract.

(3) If the contract proceeds have been
assigned to a financing institution, the
surety may not be paid from unpaid
earnings, unless the assignee consents
to the payment in writing.

(4) The surety shall not be paid any
amount in excess of its total expendi-
tures necessarily made in completing
the work and discharging its liabilities
under the payment bond of the default-
ing contractor. Furthermore, payments
to the surety to reimburse it for dis-
charging its liabilities under the pay-
ment bond of the defaulting contractor
shall be only on authority of—

(i) Mutual agreement between the
Government, the defaulting contractor,
and the surety;

(ii) Determination of the Comptroller
General as to payee and amount; or

(iii) Order of a court of competent ju-
risdiction.

49.405 Completion by another con-
tractor.

If the surety does not arrange for
completion of the contract, the con-
tracting officer normally will arrange
for completion of the work by awarding
a new contract based on the same plans
and specifications. The new contract
may be the result of sealed bidding or
any other appropriate contracting
method or procedure. The contracting
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